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CONTINUED 
HEARING HELD ON June 7, 1976: 


IMMIGRATION JUDGE: I take it that the Order to Show Cause of Luzviminda, 
includes Ne son, by the name of Riel. Is that correct, counsel? 

COUNSEL: That i correct. 

IMMIGRATION JUDGE: His number I take it is A2l 425 017. 

COUNSEL: I believe so. 

IMMIGRATION JUDGE: Which is which? 

OUNSEL: tt 16 21 425 017. 

IMMIGRATION JUDGE: That is correct. Counsel, is there any issue with service 
of the Order to Show Cause on any of the three respondents. 

OUNSEL: No, there are not, your honor. 


IMMIGRATION JUDGE: All right, EXHIBIT NO. 1 is Francisco. EXHIBIT NO. 2 ig 


Luzviminda & Son, Any issue with any of the allegations in the Order 


to Show Cause or inclusion thereof in either case? 


OUNSEL: Yes, your honor, there is an issue with... we admit the atlegatio 
items 1, 2, and 3 but we do not on items hand 5. If I may further. 
Your honor ,has no;. jurisdiction over any relief we may have requested 
the District Director regarding ae Deseeeceess. At the present time, 
we are preparing a District Court settee to review the discretionary 
action taken by the District Director and I formally request an adjourn- 
ment based on facts that we will file an action with the Federal Court 
to review the allegations in the Order to Show Cause within one week 

IIMMIGRATIONS JUDGF: You have got two statements together, counsel. If you 
wish separate them, I am willing to give you consideration to it. In 
the first instance you tell me that they are persons who were admitted 


as temporary, well insome form which you haven't admitted, but that the 


ge 
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District Director has made a denial of some kind which you are going to 
take into court. 


COUNSEL: That is correct, 


IMMIGRATION JUDGE: And therefore, the allegation is incorrect, They would b¢ 


in the normal course, these two statements are contradictory of each 
other. Either he has taken no proper action and therefore, or he has 
taken no action and therefore, they are notdercortable or he has allowed 


them to become deportable improperly but generally one or the other must 


he cea 

COUNSEL: If I may just clarify, the second one is correct. It is that 
we believe the District Director has taken action which has allowed 
the respondents to become deportable, incorrectly and we believe it is 
an abuse of..discretion. We ave right now preparing District Court 
action to review the discretion. Based on that, ne feel that this 
Order To Show Cause is brought to you erroneously and we want the 
District Court to review it before hand. 

IMMIGRATION JUDGE: Well, sai bbeunatei I cannot agree with that position. 
I do not agree with it for this reason. If yeu sncde used in District 
Court then, these proceedings Obviously would have to-be cancelled, an 
nullity inview of the fact that there might well be in some kind of 
legal posture. On the other hand, if you are unsuccessful in court and 
I allow an adjournment for an indefinite period while some court makes 
a determination of a Disfrictt.matter which they have no authority over 
my order, I would be iherely inviting, continuing action to cause these 
cases from being prosecuted expeditiously and therefore, I would not 


entertain an adjournment for that purpose. I will entertain no adjournmen 


Le Ae 
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in this case. I will entertain solely the question of whether the 
government cannot properly, clearly and convincingly prove their case, 
I would then terminate, but so long as they can clearly present their 
case now, counsel, I would not grant this merely for some District Court 
action which has no authority over me, 

COUNSEL: Well, we believe if the District Court action were to succeed, 
tne Order to Show Cause would be nullified automatically and we believe 
it is an essential matter that the District Director erred in his 
discretion and that the District Court would review, We believe that we 
have a good case in the District Court. Instead of bringing on a 
deportation hearing and wasting the government's time and money, the 
District Court has 60 days, inwhich the government can answer to. It 
would take such a long time. It is not a protraction here that we ave 
dealing with. : 

MMIGRATION JUDGE: You never can tell. An answer can be placed which requireg 
argument. An answer can be placed that requires trial, An answer could 
be replaced which requires some re-judgmeat: 

OUNSEL:It 4s still a relief that we feel our respondents are able to obtain, 

MMIGRATION JUDGE: But you would get that relief, counsel. So there is no 
doubt as long as the District Court decision was pending, action was 
taken, they would not be removed from the United States during that 
period. 

OUNSEL: But if the government is so sure of its case then it could bring on 
finish action within a matter of 90 days by some 

IGRATION JUDGE: There is no such possibility. The time within these actio 


are completed are almost totally inthe control of the individual attorney. 


: A o 
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You and I both know this. 


COUNSEL: Your honor, I don't know about the control of the individual 


attorney. All I do know is that we are preparing a District Court 


action which has the essence of this Order to Show Cause in question, 


IMMIGRATION JUDGE: I understand. If you are successful the Order to Show 


Cause will then die. If you are unsuccessful, they will have to be 


prepared to either, well, whatever occurs in this proceeding, they will 


have to be prepared to accept that decision, whatever it is or to appeal 


it. 


OUNSEL: Then I repeat formally, my request for my motion for an adjournment a 


based on the fact that the District Court action which is to be filed 


in a very short time. 


MMIGRATION JUDGE: I formally deny it unless I find some new evidence in the 


proceeding which would have me reconsider. 


OUNSEL: All right. 


IMMIGRATION JUDGE: All tight, there is a denial. Does the government’ ,wish 


to proceed. 


- GRABLE: Yes, your honor, we introduce I-94 which pertains to Luzviminda 


Banaria, who is the H-1 in this case. 
IGRATION JUDGE: Counsel, any objection. 


- GRABLE: Also a I=94 issued to Francisco Banaria, who is the H-4. 


OUNSEL: I object to the act that the I-94 is in that action which is 


requested of the service and did not request any action on the back. 


- GRABLE: An H-4 which pertains to Riel Banaria, 


IGRATION JUDGE: You mean there is action other than that which is already 


reflected... on the back. Is that what you are saying, counsel? 


ae AS 
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COUNSEL: No, your honor. 
Form I-129B/ 

IMMIGRATION JUDGE: And a letter from St. Clare's Hospital of March 4th, 
is EXHIBIT NO. 4, 

A copy of a letter from Acting Officer in Charge, Albany to Counsel, 
Any objection to receipt, counsel? 

COUNSEL: No, your honor. 

IMMIGRATION JUDGE: It is EXHIBIT NO. 5. I take it from the evidence now 
submitted that it is clear from Exhibits 3, 4, 5 that although she has 
an approved visa petition that the government is not prepared to re- 
instate when the woman requires a new visa with which to enter the 
United States again, if she hadn't OverBtayed her time as charged in 


the order to Show Cause. I take it in view of the fact that there is 


no issue taken by the Counsel or anyone else that if the primary 


recipient is classed ag being cver her time, it is automatic that the 


Spouse and child thereof who are all H-4's would additionally be 
considered over their time. 
COUNSEL: Your honor, may I question the respondent on that matter? 
IMMIGRATION JUDGE: On what? 
OUNSEL: On the question of whether she has overstayed her time and why. 
IMMIGRATION JUDGE: Well, I sontan Oe ick to examine the client. Counsel 
what effect would it have in my case, 
OUNSEL: Well, the fact is that there were extenuating circumstances, 
IGRATION JUDGE: I understand. 
FOUNSEL: Now the client did have a child right before the time for extension 


became due but she was working as a registered nurse 


the United States and as she overlooked this matter while having a child 


a : a ie eee . A L. 
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1 {IMMIGRATION JUDGE; I understand. I fully agree that you may have argument 

2 as to why the Acting Officer in Charge's letter, a denial of extension 
is in some form attackable but it is clear that so long as there is any 
reasonable basis upon which to make such a determination I cannot in 
anyway be involved in the matter because it is without my purview. I ha 
no authority. Even if there were no reasonable grounds to deny so long 
as the applicant was beyond her time in the United States, before the 
application wag euledeteds that alone was more than sufficient 
Whatever, the grounds of excuse might be, for me to say that they acted 
after due consideration, which is the only thing I can determine. 

(-OUNSEL: In that case, your honor, you do say that it can be attackable. I 

hereby make another request for you to reconsider a motion for adjourn- 

ment based on the fact that we do have a chance for attacking it 

in the Federal Court. 

D:O1TGRATION JUDGE: I didn't say that to you without having knowledge of it 


counsel. I never made a statement that is attackable or anything is 


attackable, 


OUNSEL: Right. 


IGRATION JUDGE: Even if there was good cause to believe that you might be 
successful, counsel, it is still not reason to adjourn this matter. 
OUNSEL: I believe that it is essential to this matter. It is a cruX of the 
whole question, the issuance of the Order to Show Cause. 

IMMIGRATION JUDGE: No, counsel, the crux of the issue here is whether they 
were in actual status for any time, even if it is only 
momentarily so long as that did occur that is the crux of this hearing. 


The crux of whether this hearing could become a nullity based upon their 
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then being reconsidered and 8ranted the status is a different; matter 
but a nullity can be created almost in any proceeding under certain 
circumstances, even the unfortunate circumstance of death, So I will 
not grant adjourment for that purpose, In view of the fact I find 
them deportable, I take it.-- We have the asylum matter, Are you 
prepared to defend them first with that? Does the government wish to 
submit evidence on that matter? 

MR. GRABLE: Yes, your honor. 

IMMIGRATION JUDGE: Any objection to the I-589 and the photostatic copy of 
an affidavit of 2 

COUNSEL: Nc, your honor, 

| IMMIGRATION JUDGE: It is EXHIBIT NO, 6, 
There is in addition a letter to the Office of Refuge and Migration 
Affairs. Any objection to its receipt? 

COUNSEL: Is there an answer from the office of Migration Affairs? 

| IMMIGRATION JUDGE: No, this is one of the form lettere to which the 30 day 

period has to elapse. 


COUNSEL: I will since the government has no answer anyway, 


|e aetaiustieie JUDGE; Well, that is interesting, There is no date upon this 


letter to tell me when the 30 days is up, 


MIR. GRABLE: Yes, I noticed that, 


IMMIGRATION JUDGE: Is there some way we can have that clarified? 


GRABLE: We can have it clarified by the Immigration Examiner, 


\IMMIGRATION JUDGE: Well, do you either want to produce him or? 


- GRABLE: Yes, we will. 


OFF THE RECORD, 


on | Ae 
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COUNSEL: I want to ask the respondent a question, 

COUNSEL TO FEMALE RESPONDENT: 

Q The record states that you entered the United States on May 29, 1972 as 
a nonimmigrant H-1 nurse working in the United States as a professional 
hurse, 

Yes. 

The record also shows that on August of 1972, you applied for a 3rd, 
preference? 

Yes. 

Did you indicate to the Immigration Service that you were in the United 
States when you. applied for that 3rd.preference? 

Yes. 

You gave them your address? Did you tell them you were an H-l, in the 
United States? 

Yes, 


You got the 3rd. preference approval of it on the same profession that 


you got your H-l visa. Is that correct? 

Yes. 

Then, after you had approval, you applied for an extension of your H-l 
Is that correct? Did you give the same name and address? 


Yes. 


Did the Immigration Service know that you had a 3rd. preference approval? 
I think so because I applied to the same office, 
Did you put down on the application that you had a 3rd. preference? 


Yes, eir. £ did. 


| 
| 
{ 


On the application, it said that you wanted to stay here for another year 


-30- A ae 
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as a nurse. Right? 
Yes. 
Did the Immigration Service approve this application eyen though they 


knew you had a 3rd. preference? 


j ves, sir, they did. 
0 


UNSEL: That is all, your honor, 

- GRABLE: I have one other question, 

-GRABLE TO FEMALE RESPONDENT: 
When you came into the United States, weere were you destined to work as 
a registered nurse? 
Saratoga, 
Did you ever file an affidavit for permission to transfer from one 
hospital to another? 
I came over and talked to one of the officers and told them that I 
wanted to leave Saratoga, 
Did you file a petition with the Immigration Seryice to leaye Saratoga 
and accept an.semployment at any other hospital? 
I did not have to. 


Why didn 't you? You said you talked to someone here about it, What 


did they advise you? 

They said apply to St. Clare's Hospital, if they can accept me, I 
applied to St. Clare's Hospital and they accepted me, 

Did St. Clare's ever file any petition for you to accept an..employment 
at their hospital? 

They gave me a letter of employment. 


So in fact, the day that you were apprehended, were you not in fact 


ee A-10 
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supposed to work in Saratoga instead of St, Clare's? 

No. 

Did you have permission from the Immigration Service to accept employmen 
at St. Clare's at any time? 

1 did not have to. 

Well, that is not the question, The question is do you haye permission 
from the Immigration Service today to accept employment at St, Clare's 


» 


Hospital? i 


e 


f : ' 
Ld 
Yes, because I bring some letters today from St, Clare's, 


Now, when you filed for your immigrant visa so that you could come oyer 

to the United States and remain here permanently, where did you indicate 
that you wanted this visa sent to? 

My address was at Saratoga, 

I figured that but where did you indicate that you wanted the visa sent 


to? Did you not indicate that you wanted it sent to Manila so you could 


go over there and pick it up? 


I don't know. Did they have a form made ip of... 


When you made your application, did you indicate that you would pick up 
your visa in the United States or you would pick up the visa somewhere 
foreign, an American Embassy, or an American Consulate? Did you indicate 
where you wanted to pick up your immigrant visa? Did you not indicate 


that you wanted to go back to the Philippines and pick up your visa? 


Right. 
Is it not true that if you went back to the Philippines today and your 
visa was ready today, that you would go to the Philippines and pick it up 


Yes, 
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17 


|MR. GRABLE TO MALE RESPONDENT: 


Q 


Would you follow your wife? Would you go to the Philippines with your 
wife to pick up the Immigrant visa in the Philippines? 


Oh, yes. 


- GRABLE: The government rests, your honor, 


OUNSEL TO BOTH RESPONDENTS: 


You just said you would go back to the Philippines to pick up your visas? 
No, I don't think so. (female) 


No, not over there. (male) 


That is illegal. (By Both) 

When you applied for your extension as an H-1, let us goes back, let us 
say an cven 2 years, did you give in a letter that you worked for St, 
Clare's Hospital? 

Yes. 

They approved the extension? 


Yes, I gave a letter. 


18 biaeeecaung JUDGE: Anything more in defense. 


OUNSEL: No, your honor. 


MMIGRATION JUDGE TO MALE RESPONDI'NT: 


In your testimony, I think you stated that you had got some information 
from the Philippines about 2 months ago by some people who were visiting. 
Are those people here? : 

Yes, sir. 

They are here in the United States? 


Yes, sir. 


A-|9- 
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No, sir. 
When was the last time you worked in the United States? 
March, sir. 
March of this year? 
Yes, sir. 
Is that the job that the government referred to that you had lost 
because they found out what you were in the United States or is that a 
different job? 
A No, this is the job, the same job. 
IMMIGRATION JUDGE: Anything more, gentlemen? 
COUNSEL: No, your honor. 
MR. GRABLE: No, your honor. 


IMMIGRATION JUDGE: What is your designation for the place of deportation? 


COUNSEL: We do not wish to make any such designation as to the place of 


deportation, 


IMMIGRATION JUDGE: I request the government's designation for the place of 


deportation? 


MR. GRABLE: I designate the Philippines for the place of deportation in 


both cases. 

\IMMIGRATION JUDGE: This is the oral decision of the Immigration Judge. 
(At this point in the proceedings, the Immigration Judge orally stated 
his decision which consists of a discussion of the evidence, findings of 
fact, a conclusion of law, and an order which are transcribed separately 
and made a part hereof,) 

IMMIGRATION JUDGE; Counsel, your position on appeal? 


COUNSEL: I reserve my right to appeal, 


RS ins — 
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IMMIGRATION JUDGE: Very well, you have 10 days, that is June 17th. for an 


appeal to be submitted. 


|THE HEARING IS CLOSED .-------------~~--------- 


I HEREBY CERTIFY THAT TO THE ZEST OF MY 
KNOWLEDGE AND BELIEF THE FOREGOING PAGES 
NUMBERED 1 TO 36 ARE A COMPLETE AND ACCURATE 
TRANSCRIPT OF THE ABOVE DESCRIBED PROCEEDING. 
(Some phrases were inaudible.) 


a 
ranscriber . October 8, 1976 
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File Nos.: A2I 425 O16 June 7, 1976 
Al9 320 146 
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In the Matter of 
BANARIA, Francisco T. 
and his wife 
BANARIA, Luzviminda IN DEPORTATION PROCEEDINGS 
and their son 
BANARIA, Riel 
~-Respondents- 


CHARGE: | & N Act Section 241(a)(2) 
Temporary nonimmigrants - remained longer. 


APPLICATION: Withholding of Deportation 243(h) - In the alternative 
Voluntary departure. 


IN BEHALF OF RESPONDENTS: IN BEHALF OF SERVICE: 
Barst & Mukamal, Esqs. James W. Grable 


127 John Street Trial Attorney 
New York, New York 10038 Buffalo, New York 


ORAL DECISION OF IMMIGRATION JUDGE 
The respondents are husband and wife. A son Is not present at the 
proceeding but Is included in the wife's Order to Show Cause. The 
respondents are citizens of the Philippines who now have a United States 
citizen child. There is no issue taken with thelr having entered rhe 
United States in May of 1972 now with the fact that they entered In the 
capacity of the charges in the Orders to Show Cuase. The Issue has been 


taken, however, with whether they are presently deportable as charged. 


The government has submitted evidence with respect that the last extension, 


A-|S- 


is a valid-extenston of thelr stay tn the United States, was to April 
30, 1975, as charged. The form of argument is to the effect that they 
were Improperly denied return to valid status upon an application sub- 
mitted approximately one year after their extenslon had elapsed. They 
me«xe claim to the fact that there was sufficient ground on which the 
District Director should have granted thei return to valid status to a 
temporary form and a determination not to so grant has been exhibited in 
this cause, is dated May 4, 1976. | do not take a position on whether 
the District Director's decision ts clearly what | individually, if | 
were adjudicating it initially, have taken. However, | do find that 
the District Director has given consideration to their request and his 
determination Is not reviewable in this proceeding. 1! therefore, find 
tnat the government has properly proven by clear and unequivocal and 
convincing evidence that the respondents are deportable oe charged In 
the Orders to Show Cause. 

A request has been made for Withholding of Deportation under Section 
243(h) of the Immigration and Nationality Act from deportation +o the 
Philippines and to that application for separate withholdings have been 
accepted in the fori of the 1-589. Withholding requests are made 
principally on the claim of political and religious persecution. Other 
than the very brief statement made, both on an affidavit submitted as 
part of the evidence and on those offictal Immigration forms, the total 
evidence before me is the testimony of the respondents. | take It as 


somewhat unusual to express a claim that although the President of the 


A-Ib 


government Is a Catholic, just as the respondents are, that there ts a 
claim differentiation between the form of religious avallability that 
existed prior to and since; the present President, has restricted the 
actions of the people of that country. It is my opinion that this 
claim whether there is or there is not some truth to the statement, 
that the ability to practice your religion ts sufficient to place you 
without purview of persecution and, therefore, | find as to that issue 
there Is no proof sufficient to sustain your request. As to the question 
of political persecution, the sole evidence as to the activities In 

the Philippines prior to his comtng to the Un! ted States, is that the 
male respondent partook of some demonstrations against the government 
generally while he was a student at the University in a field of poll- 
tical science. There Is, however, no showIng and he did admit that he 
did at one time vote for Mr. Marcos as President and that there was no 
persecution to he or his colleagues at the time it occurred, nor at 
anytime while he was In the Philippines. He made statements to the 
effect that he knows that some persecution existed since then and one 
person he named he believes is dead although there has been no exp lana- 
tion of how that occurred whether by accident, by injury, by Illness 
or by political activity. The female respondent's claim Its based almost 
exclusively on a fear for which there is no specific foundation laid 
here. Each of these respondents have families in the Philippines who 


have not been harassed and have not in anyway beer subject to any per- 


secution, that they claim these fears solely to remain with their fami ly 


Al] 


which Is In the United States, particularly of the wife, it would seem 


that she Is concerned principally with belng able to IIlve and prosper 


in the United States rather than her fear of political a-tivity in the 


Philippines, possibly economic, but not political. They both tell me 
that they do not fear returning to the Philippines, at least momentarily, 
if an opportunity arose for them to obtain the necessary documentation 
with which to return to the United States as permanents. | do not 
belleve that Section 243(h) was concelved or construed for the purpose 
of allowing an individual to determine that this country, after entry 
rather than before entry, was the place of asylum they wished to attain. 
This Is also true by my reading of the protocol. The fact they are 
capable of returning to the Philippines and possibly arranging for a 
life In some third country during that Interim pertod and not be per- 
secuted Is more than sufficient. | find that | cannot sustain their 
verslon of a preponderance of the evidence that they would reasonably 
be persecuted if they returned to the Philippines. !, therefore, deny 
their applications. 

In the alternative, the respondents have requested voluntary de- 
parture from the United States and although there Is no definite state- 
ment that they are prepared to leave cr that they have sufficient funds 
or that they are truely capable of obtaining them, the wife is presently 
employed and | take it, therefore, that they could clearly qualify and 
|! should so grant. 

There seems to be no basis upon which any other form of relief can 
be granted in this proceeding. There is, therefore, the question of 


whether It Is proper to consider for voluntary departure, the length 


A-|& 


-4- 


of time that Is necessary to prosecute a possible claim In the District 
Court of the right to reinstate after a coup! years of Illegal status 


In the United States. It Is clear that such prosecution before a 


District Court would entall a minimum of 60 or 90 days and It ts further 


noted that the determination of that matter might then be addi tiona' ly 
appealed. However, | will consider it Proper to grant an opportunity to 
ask for determination by the District Court and | consider any additional 
time for appea! Purposes to lie solely with the discretion of the District 


Director. | will, therefore, enter the following order: 


ORDER: IT 1S ORDERED that In Ifeu of an order of deportation that the 
respondents be granted voluntary departure without expense to the 
government on or before September 7, 1976, or any extension beyond that 
date as is granted by the District Director and under such conditions 


that the District Director shall direct. 


IT 1S FURTHER ORDERED that If the respondents fall to depart as required, 
the privilege of voluntary departure shall be withdrawn without further 
notice or proceeding and the following order shall thereupon become 
immediately effective: the respondents shall be deported from the 
United States to the Philippines on the charges contained In the respec- 


tive Order to Show Cause. 


IT IS FURTHER ORDERED that the application for Withholding of Deportation 


to the Philippines under Section 243(h) of the Immigration and Nationality 


IO, ws 


Gordon W. Sacks, Immigration Judge 


_s. /\ : 4 


Act be dented. 
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TO THE HONORABLE JUDGES 
OF THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK: 

Plaintiffs by their attorneys, Barst & Mukamal, for their 

complaint herein, respectfully show to this Court and allege 


that: 


AS AND FOR A a “ARST CLAMY 
1. This is an action for declaratory relief pursuant to 
28 U.S.C. 2201, review pursuant to 5 U.S.C. 704 Gt geq., and 


preliminary injunctive relief, persuant te Rule 65(a) of the 


Federal Rules of Civil Procedure, 


2. Your plaintiffs are alfens, nationals of the Philippines, 


and reside within this District at 3312 Woodlawn Avenue, 


| Schenectady, New York, 
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3. befendant, BENEDICT FERRO, is the District Director of 
the Immigration and Naturalization Service with offices located 
at the United States Post Office Building, Broadway, Albany, 
New York, 
4. That plaintiff, LUZUIMINDA BANARIA, entered the United 
States on an 'H' visa as a registered nurge on or about May 29, 
1972 and that she was authorized to remain in the United States 
until May 30, 1975, | 
| 3. That on or about March 21, 1975, Mrs, BANARIA gave birth | 
to a United States citizen child and as a result of circumstances 
“attending the birth of this child neglected to File an ppb teatton 


for an extension of her authority to remain in the United States, 


6. Thet Subsequently, Mrs, BANARIA applied to the Innigration 


_and Naturalization Service for a reinstatement of her "H' status 
| and 4n extension of same, This application was denied by de- 
om a an arbitrary and capricious manner which disregarded 
| the facts Surrounding Mrs. BANARIA's technically improper failure 
Ito make a timely filing of an application for the aforementioned 
lextension of her 'H' visa. | 
The result of defendant's dental of Mrs. BANARIA's application 
for reinstatement of her "H' status Was an order of deportation 


with & provision for voluntary departure, 


AS_AND FOR A SECOND CLAIM 

7. Plaintiffs repeat and reallege each and every allegation 
of this complaint contained in paragraphs "1" through "6" in- 
¢clusive, with the same force and effect ag hereinafter set forth 
at length, | 

8. That plaintiff, LUZUIMINDA B. BANARIA, is the beneficiary 
of an approved third preference visa petition which was filed, 
pursuant to 8 U.S.C, 1153(a)(3), on August 2, 19779, 


9. That the aforementioned visa petition was granted Mrs, 


} BANARTA on the basis of her professional occupation, that of a 


| registred nurse, under file number A19 320 146, 


That plaintiff, FRANCISCO BANARTA, whose Sontiees biga Status 

| is dependent upon his wife's approved third preference visa 

| petition, possesses the file Mumber A2L 425 016, 

That plaintiff, RIEL BANARIA, is the son of the aforementioned 
| plaintiffs and possesses the file number A2l 425 017, and his | 
| immigration status is dependent upon that of his mother, 

| LUZUIMINDA BANARIA, 

That on or about May 12, 1976 plaintiffs made application to 

| Ok tecdse for extended voluntary departure on the basis of Mrs, 
"BANARIA! S approved third preference visa petition and said 


application for extended voluntary departure which would permit 


the BANARIAS to remain in the United States until immigrant visa 


i 
Hi] 
j 


|numbers became available for their use, was denied by defendanc 
lon or about June 1, 1976. 
| ll. That said denial was arbitrary and in excess of 
‘statutory authority in that on July 17, 1972 the Immigration and 
‘Naturalization Service (hereinfter the 'Service') ordered the 
revocation of Section 242.10(a) (6) (il) of the Service's 
| operations and Instructions (hereinafter '0 & I') which provided 
“for a grant of extended voluntary departure for beneficiaries 
| of approved third preference visa petitions. Said order revoking 
0 & I 242.10(a)(6)(11) was to be effective July 31, 1972, or two 
|weeks after said order of revocation was made, 
| 12. That Section 242.10(a)(6) (ii) is a rule within the 
| alee of 5 U.S.C. 551 et seq. and, as such, falls within the 
— mandate of 5 U.S.C. 553(b) which requires notice and 
publication to make valid changes in administrative rules. Though 
“never formally published in the Federal Register, this rule was 
relied upon generally by those in and out of government. 

13. That the failure of the Service to give notice and 
publish the revocation of the rule embodied in 0 & I 242.10(a) (6) 
| (44) renders such revocation void, 


14. That prior to the unlawful revocation of this rule 


| extended voluntary departure was automatically granted to 


" fos 


beneficiaries of third preference visa petitions and a letter 
informing the beneficiaries of extended voluntary departure 
accompanied the notice of approval of such third preference visa 
petitions, 

15. That change of policy of th s nature requires a sound 
basis, notice, an Opportunity to be heard and publication in the 
Federal Register or in the alternative, a sound basis, notice 
and a published finding of good cause to avoid delay in effective 
date. No attempt was made to comply with the law. 

16. The result, which denies extended voluntary departure 


to third preference beneficiaries, violates due process of law 


in that it is the product of secret "Law" contrary €o 5 U.S.C. 


552 and 5 U.S.C. 553 and the Fifth Amendment of the Constitution 


of the United States, 


17. That defendant will invoke warrants of deportation 


i 
| 
| 
| 
| 
| 


against plaintiffs on or about September 7, 1976 and is thus 


preparing to deport plaintiffs from the United States with the ne 


effect of depriving plaintiffs £ their right to bring the instant 


| action before this Court. 


WHEREFORE, it is prayed that: 

(a) an order issue granting «© preliminary injunction, 
purguant to Rule 65(2) of the Federal Rules of Civil Procedure, 
| enjotaing defendant fron deporting plainti “fs fron the United 
| states prior to a final detersinatton on the merits of this 
| action; 
| (b) a judgement be entered for plaintiffs declaring 
| ehae defendant's dental of LUZUIMINDA BANARIA's application for 
"reinstates ment of her 'y!' Status was arbitrary, capricious and 
| contrary to Law and that such reinstatement to Status and extensio , 
be ordered; and 

(c) a judgment be entered eclaring defendant's 


| _Fevocation of Operations and Instructions Section 242.10 (a) (6) 


| @4) void and of no effect and that plaintiffs be granted extended, 
| 


fi 


‘woluntary departure pursuant to the teres of this unlawfully 


_ revoked rule, 


‘Dated: New York, New York 


August 30, 1976 
Respectfully Submitted; 


STEVEN S. MUKAMAL, ESQ. 
Attorney for Plainci¢f 
Barat & Mukanal 

127 John Street 

New York, New York 19038 


Tel:212/9$2-0700 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


SL nett tnnnensennepeehsntennsnssnseeeennensnr-eenencunmn } 


FRANCISCO BANARIA, LUZUIMINDA 
BANARIA, and RIEL BANARIA, 


Plaintiffs, ANSWER 
-against- 
Civil No. 76-CV-352 
BENEDICT FERRO, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION 
SERVICE, 


Defendant. 


The defendant, BENEDICT FERRO, District Director, 
Immigration and Naturalization Service, hereinafter, the 
District Director, by his attorney, James M. Sullivan, Jus 
United States Attorney for the Northern District of New 
York, as and for his answer to the complaint herein, re- 
spectfully: 

FIRST: ADMITS the truth of the averments contained 
in paragraphs 2, 3, and 8 of the complaint. 

SECOND: DENIES the truth of the averments contained 


in paragraphs 1, 12, 13, 15, and 16 of the compleint. 


THIRD: DENIES the truth of the averments contained 


f 


in paragraphs 4, 5, 6, 9, 11, 14, and 17 of the complaint, 
except 

(a) with respect to paragraph 4, admits that on 
or about May 29, 1972, the plaintiff, LUZUIMINDA BANARIA, 
entered the United States on an "H" visa as a nurse, and 
that said plaintiff was authorized by the Immigration and 
Naturalization Service to remain in the United States until 
April 30, 1975, 

(b) with respect to paragraph 5, admits that on or 
about March 21, 1975, the plaintiff, LYUZUIMINDA BANARIA, 
gave birth to a United States citizen child, that the 
plaintiffs failed and neglected to file with the Service 
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a. 


@ request for an extension of their authority to remain in 
the United States after April 30, 1975, when that authoriza- 
tion expired, and that this failure and neglect was deter- : 
mined not to be excusable by a delegate of the defendant, 
District Directoy on or about May 4, 1976, 

(c) with respect to paragraph é-qthat on or about 
April 6, 1976, the plaintiffs, by their attorneys, submitted 
an application to the Immigration and Naturalization Service, 
for reinstaterent of their lepsed "H" visa status nunc pro 
tunc, that this application was denied by s delegate of the 
defendant, District Director, on or about May 4, 1976, and 
that on or about June 7, 1976, the plaintiffs were ordered 
deported to the Philippines, but were granted voluntary 
departure until September 7, 1976, by a Special Inquiry 


Officer of the Immigration and Naturalization Service, 


s 


(d) with respect to paragraph 9, admit that on or 
about July 16, 1973, the petition of the plaintiff, LUZUIMINDA 
BANARIA, who possesses alien file no. A19 320 146, for a 
third preference, under 8 U.S.C. §1153(a)(3), was approved 
by a delegate of the District Director, on account of her 
occupation as a nurse, that plaintiff, FRANCISCO BANARIA, 
whose classification depends upon the approved third preference 
petition of plaintiff, LUZUIMINDA BANARIA, possesses alien 
file no. A21l 425 016, that plaintiff, RIEL BANARIA, the alien 
son of the aforementioned plaintiffs, whose classification 
depends upon the approved third preference petition of piain- 
tiff, LUZUIMINDA BANARIA, possesses alien file no. A21 425 OL? 
that the plaintiffs, by their attorneys, on or about May 12, 
1976, made application to the defendant, District Director, 
for an indefinite period of voluntary departure which was 
denied by the defendant on or about June 1, 1976, 


ey 
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(e) with respect to paragraph 11, admits that effec- 
tive July 31, 1972, former Section 242,.10(a)(6) of the 
Operations and Instruction Manual of the Immigration and 
Naturalization Service, which had authorized extended 
voluntary departures for aliens holding approved third 
preference petitions, was terminated by the Service except 
for aliens already in such an extended voluntary departure 
status, 

(f) with respect to paragraph 14, admits that prior 
to the revocation of this former Section of the Manual, 
aliens possessing an approved third preference petition 
were granted an extended volunstry departure by the Service, 
and 

(g) with respect to paragraph 17, admits that 
Warrants of Deportation of the Plaintiffs were duly issued 
by a delegate of the Attorney General of the United States 


on or about September 14. 1976, the execution of which has 


- ¢ 


been stayed by a Temporary Restraining Order of the United 


States District Court entered on September 20, 1976. 
FOURTH: REPEATS his respective responses to the 
averments repeated and realleged in paragraph 7 of the 
complaint. 
FIFTH: STATES that the defendant, District Director, 
as part of his answer to the complaint herein, fileg here- 
with, and incorporates in his responsive pleadings, a certified 
transcript of the administrative proceedings conducted before 
the Special Inquiry Officer of the Immigration and Naturalization 
Service pursuant to 8 U.S.C. §1252(b). 


AS AND FOR SIX SEPARATE AND DISTINCT 

AFFIRMATIVE DEFENSES TO THE COMPLAINT , 
THE DEFENDANT, DISTRICT DIRECTOR, BY 

HIS ATTORNEY, AVERS: 


A->}& 
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FIRST DEFENSE 
SIXTH: That the plaintiffs have failed to exhaust 
all available administrative remedies and are thus pre- 
cluded from obtaining judicial review of the actions of 
the defendant. 


SECOND DEFENSE 
SEVENTH: That the U.S. District Court lacks juris- 


diction over the subject matter of this civil action. 


THIRD DEFENSE 
EIGHTH: That the actions of the defendant, District 
Director, and his subordinates, of which the plaintiffs 
presently complain, were committed to the discretion of the 
Attorney General of the United States, the defendant, District 
Director, or their delegates by law, and that these actions 


were at all times reasonable and in accordance with the ap- 


plicable law. 


FOURTH DEFENSE 

NINTH: That the former policy of the Immigration 
and Naturalization Service, concerning the Service's 
granting of extended voluntary departures to aliens holding 
approved third preference petitions prior to July St. aores 
was within the "general statement of policy" exception of 
the Administrative Procedure Act, 5 U.S.C. §553(b)(A), and 
was not subject to the public notice requirements and the 


judicial review provisions of that Act. 


FIFTH DEFENSE 
TENTH: That the complaint fails to stste any claims 


upon which relief can be granted. 
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SIXTH DEFENSE 
ELEVENTH: That the complaint does not present a 


justiciable case or controversy. 

WHEREFORE, defendant demands judgment against the 
plaintiffs, dismissing their complaint with prejudice and 
with all allowable costs and disbursements, and granting 
such other and further relief as the District Court deems 
just and proper. 

Dated: October /7, 1976 JAMES M, SULLIVAN, JR. 
Albany, New York U.S. Attorney 
Attorney for Defendant 


U.S. Post Office & Courthouse - 
Albany, New York 12207 


BY: Gechnuel R Aegerce 


RICHARD K, HUGHES 
ASSISTANT US. ATTORNEY 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NiW YORK 


FRANCISCO BANARIA, 
LUCUIMINDA BANARLA, 76 Civ, 352 
and 
RIEL BANARIA, 
JRDER TO 
Plaintiffs, SHOW CAUSE 
TO STAY A 
-arainst- DEPORTATION 
WITH A S7VAY 
BENEDICT FERRO, VISTRICT DIRECTOR, 
TMMIGRATICN AND NATUZALIZATION 
SERVICE, 


Defendint, 
< 

Upon the annexed sction and ctfidevit of steven 5. Mukazal, 
Beq.,, it is 

ORDERED that the .efendant o- isis ..lorney show cause before 
a judge of this Court at ae United sistas Courthouse, albany, 

Vk te 4g ‘ f 

New York, com eto aw i, embbe 2 [ee 
1976 or as soon therecalter as co cisel can he heard, whv an order 
should not be aade directing that tue inninent deportation of 
FRANCISCO BANARIA, LUGULHINDA LuliskLa and KIEL writ ita. be 


Stayed pending a final deternination oo tits action pursuant to 


|. & complaint {filed with thie Court and it Ls 


ORDERED, that «11 proceedings to effectuate the deportation 


of FRANCISCO BANARIA, LUZUT“INDA iM\NARIA and RIEL BANARIA be 


2 


stayed from this date and until a final determination on this 
order to show cause and the entry 2f an ordec thereon, and 

IT IS FURTIVR ORDERED that service of a copy of tils order 
and of the papers upon which the same is granted, on the said 


defendant and upon the United states attorney, on or before 


aeeiceornan oe vesiescnsecs ve A en 


“2 a. Sega it \ ,. 1976, shall be subfictent services of 


\ 4 it ae re 4k /) Wty 


. Ae beets. of 7 G Coke yl 


Pe. : ‘ i 
thle eg bee Ce. ey {ie 


‘ x aK 


ae ir juped 


| 
| 


| 
| 
| 
| 
| 
| 


ee 
< 


> 
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UNITED STATES ULISTRICT COURT 
WOWNTHERN DISTRICT CF NEW YORK 


FRANCISCO BANARIA, 
LUZUIMINDA PANARL’., 
and 


| RIEL EANARLA, 76 Civ 352 


Plaintiffs, 


-“acoinst- MOTION FOR 
PRELIMINARY 
BENLDICT FERRO, DISTRICT DIRECTOR, INJUNCTICN _ 
| IAMIGRATION AND IC.TUPALIZATION 
SERVICE, 


Defendant, 
ae 
Plaintiffs move this Court for ¢ preliminary injunction 


enjoining the defendant, Benedict “erro, his agents, exployees 


| and all other persons in active concert and participation with 
| hin, pending the final hearing en! Ccterntnation of this action, 
yeus effectuatin: the ceportation -f£ the plaintiffs fron the 
one States of Anecica, on the erounds thats 
1) Unless restrained by this Courr, defendant will deport 

the plaintiffs fron the United Scates within an extremely short 
period of tine and in any event prior to a final heartnag and 
determination of this action with the effect of depriving 
plaintiffs of their constitutional right to access to the Courts 


of the United States, 
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2) Such actlon be defeadcat will result in irreparable 
lajury, loss and counse to the plriatiffs as zore particularly 
appears in 


a) the complaint on file with tlis Court; 


c) the affidavits of franciscs Nanerla and Luzuininde 
Bannrin, ettached herete: and 
3) That.the issuance of a pr liminary injunction in this 


gatter will not caase undue inconvenience cr loess te defendant 


| 
| 
| 
tL) the affidavit of plaintifis' attorney, Steven S. Nukamal 


but will prevent irreparable injury to plaintiffs, 


: Le 7. bene ts be “2 - 
Dated: New York, New rhe 


Septeuber i/ , 1976 


’ ae al Mae 8 ~* + i 
¢ i z J 
se en ements a ee een mes eee = 
oliVild 3. MUKADAL 
'toeney for Plainti{ia 


barst & Mukaaal 
127 John Street 
Wew York, Hew Yerk 10038 
212/952-0790 
To: 

United States Attcrney 

Northern District of New York 

Albany, New York 


UNITED STATES DISTRICT CouRT 
NORTHERN DISTRICT OF NEW YORK 


ee ee ey @ 


FRANCISCO BANARIA, 
LUZUIMINDA BANARIA, 
end 
RIEL BANARIA, 76 Civ. 352 


Plaincifef, AFEIDAVIT 
wagainste 
BENEDICT FERRO, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION 
SERVICE, 


Defendant, 
reer een), @ 


STATE OF NEW YORK 

) SS: 
COUNTY OF NEW YORK : 
STEVEN S. MUKAMAL, being duly sworn, deposes and says: 

1. That I am a partner in the firm of Barst & Mukamal, 
attorneys for plaintiffs in the ebove-captioned action and that 
I am in charge of plaintiffs’ cause. 

2. That I make this affidavit in support of pleintifts' 
motion for a preliminary injunction which was being brought in 
|| order to prevent the irreperable harm and fnjury chat will result: 
| Ghould defendant be permited to effectuate the deportation of 
| plaintiffs from the United Stats. 


3. That this office has been informed telephonically by 
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defendant's office that warrants of deportation have been issued 


| application for a stay of deportation pending a final determina- 
tion in this action. 

4. As appears more fully in the affidavit of Philip J. 
Kleiner, Esq., attached hereto, plaintiffs have a substantial 
claim against the datentent insofar as defendant's denial of 
Luzuiminds Banaria‘’s application for reinstatement of her Hel 
status was arbitrary and an abuse of discretion. 

5. That plaintiffs have exhausted their administrative remedy 


| dm this matter. 


| 
against plaintiffs and that defendant has denied plaintiffs’ 


6. That no previous application for the relief sought herein 
| has been made. 


oe bo ey J 
ae ays (AA 
STEVEN S. MUKAMAL 


Sworn to before me this 
17th day of September, 1976 


- Js / 2 ’ 
LL fp fae Ae; i x 
NOTARY PUBLIC 
HASKELL R. BARST 


Qualiied in Nassau County —. 
Comrossion Expires March 30.19 /4 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

X 
I EETEn CEES 


FRANCISCO BANARIA, 
LUZUIMINDA BANARIA, 76 Cv 352 
and 

RIEL BANARIA, AFFIDAVIT 

IN SUPPORT 
Plaintiffs, OF PLAINTIFFS‘ 
MOTION FOR A 
“against- PRELIMINARY 


INJUNCTION 
BENEDICT FERRO, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION 
SERVICE, 
Defendant. 

x 
ERS eeeieeeeeeeetemnenneione-neneteaesenses 
STATE OF NEW YORK ) 

SS: 


COUNTY OF NEW YORK) 
PHILIP J. KLEINER, being duly sworn, deposes and says: 
1. I am an associate in the firm of Barst & Mukamal, a 


for the plaintiffs, and that I make this affidavit in suppor: Bi 


I 


plaintiffs’ motion for a preliminary injunction to bar defendant | 


from effectuating their deportation from the United States. 

2. That by letter dated April 6, 1976, plaintiffs requested 
that LUZUIMINDA BANARIA be Placed back into H status nunc pro 
tune by reason of the fact that she was unable to file a timely 
application for an extension of her li-1 visa due to the cire 
cumstances surrounding her pregnancy and the birth of # U.S, 


citizen child on March 21, 1975, (Exhibit "a") 


That by letter dated May 4, 1976, defendant arbitrarily dented 
plaintiff's request for reinstatenent to 'H’ status, (Exhibit "B") 
3. That defendant's denial cane notwithstanding the fact 
that defendant had approved plaintiff's petition for an H-l visa | 
classification and that said approval was dated April 29, 1976 
and that the approved petition was revalidated through April 29, 4 
1977. (Exhibit "c") | ) 

4, That by letter dated May 12, 1976, plaintiffs’ counsel | 
requested that LUZUIMINDA RANARIA be granted indefinite voluntar: 
departure on tiie grounds that she war eligible for sane under 
Operations and Instructions Section 242.10(a)(6) which was 
terminated on July 31, : 1972, That plaintiff was entitled to said 
grant of indefinite voluntary departure on the basis of her stat 
as the holder of an approved third preference visa petition which! a 
was filed with defendant on August 2, 1972. (Exhibit "p") 

That as appears nore fully in plaintiff's complaint on file 
with this Court, the revocation of the aforementioned Operations 
and Instructions Section was acconplished in a manner contrary to! 
law and sore specifically contrary to the provisions of $ U.8.C, a q 
553 et. seq. : 

That by letter dated June 1, 1976, defendant denied plaiatiz® | 
request for extended voluntary departure, (Exhibie "E"') | 


Se 


A338) 


5S. That on June 7, 1976, I appeared as counsel for plaintif 
at a deportation proceeding before an Innigration Judge in 


Albany, New York. That this deportation proceediag was cnn 
by the issuance of an Order to Show Cause dated March 30, 1976. | 
(Exhibit "F") 

6. That in the course of the aforenentioned deportation 
proceeding, the Immigration Judge, Gordon Sachs, himself a 
former trial attorney ir. the same district, indicated on the 
record that he would have placedLUZUIMINDA BANARIA tack into 
H status and he further observed that even though he Lacked 
statutory authority to place Mrs. BANARIA back into status, he 
viewed the District Director's action as an abuse of discrotion. 

7. That upon information and belief, LUZUIMINDA BANARIA, 18 
now and has for the period of her tay in the United States been 
working az a registered nurse, that is,in the same occupation in 
which she entered the United States originally with a H-l visa. 
That the U.S. Departnent of Labor has detersined that persons 
working as registered nurses are exeupt from the provisions of 


& U.S.C. 1182 (a)(14) in that there has been found to be a ahort 


8. That no previous applicution for ile re.tef sought 


herein has been made. 


: 
| 
age of registered nurses in this area of the United States. | 
i 


9. That in the event that 2 prelininery injunction is not 
granted, plaintiffs will be denied access to the Courts of the 
United States and will not be pernitted to prosecute their 
claim in this matter. Further, plaintiffs will suffer irreparab], 
harm and inhry should they be deported fron the United States 


not only to theuselves, but aiso in regard to RANDY BANARIA, the|. | 


U.S. citizen child of LUZUIMINDA BANARIA and FRANCISCO BANARIA, 
10. Plaintiffs have exhausted their administrative renedies 
in this matter. 
11, That upon information and belief, all of the plaintiffs 
in this matter are persons of good moral character. 


& 


Sworn to before we this 
17th day of September, 1976 


(ele Fa 
i aeeeriamgno-antgpeipscaysrennemareyrmmpeenazanmen ee ee eS 
NOTARY PUBLIC 


Soi lle fo fy A a [ea 
Qualified in Nassau County : ‘ffs 3 7 


Commission Expires March 30, 19° Coe tne 


“PHILIP J. KLEINER 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


76 Civ, 352 
Plaintiffs, | 
bie. ~AFFIDAVIT 

BENEDICT FERRO, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION 
SERVICE, 

Defendant. 

xX 

STATE OF NEW YORK 
COUNTY OF ALBANY 


) 
SS: 
) 


LUZUIMINDA BANARIA, being duly sworn, deposes and says: 

1. That I am the plaintiff’ in the above captioned action 
and that I make this affidavit in support of Plaintiffs’ motion 

for a preliminary injunction. 

| 2. That I entered in the United States on or about 
May 29, 1972 in H-1 status and at that time as well as at the 
present time I am a citizen of the Republic of Philippines. 

3. That during my stay in the United States I have 
worked . Sabiouousty as a registered nurse and that I am the 


beneficiary of an approved third ereseterae visa petition © the 


A 


basis of this occupation. i 


4. That prior to March 1975 I had made regular applica- 
tions to the Immigration and Naturalization Service to extend my 
H-1 visa but due to the circumstances and complications attending : 
my pregnancy and the birth of my U.S. citizen child, RANDY 
BANARIA, I was unable to ‘ile a timely application for extension 
of my H-1 visa. 

5. That subsequent to my failure to file a timely 
application for extension of my H-1 visa, I did file such 

| application and that said application was approved by a notice datka 


on or about April 29, 1976 and that the approved petition was 


| validated through April 29, 1977. 


6. That my imminent deportation from the United States 
would causeme irreparable harm in that I will be unable to 
pursue this action and further that it will causean extreme 
hardship to my U.S. citizen son, RANDY BANARIA. | 

7. That I have never been the subject of any criminal 
| prosecution. 
8. That I am the holder of file No.Al19 320 146 and hae 
I make this affidavit not only ior myself but on behalf of my 
elder son, RIEL BANARIA, file number A21 425 017, who is also 
a plaintiff£ in this action. 
fitter a, 


ee before me this 
) "day of September 


ova 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


76 Civ. 352 
AFFIDAVIT 
Plaintiffs, 


~against- 


BENEDICT FERRO, DISTRICT DIRECTOR, 
- IMMIGRATION AND NATURALIZATION 
SERVICE, 


Defendant. 
STATE OF NEW YORK) 
COUNTY OF ALBANY ) SS: 

FRANCISCO BANARIA, being duly sworn, deposes and says: 

1. 1 am the husbend of LUZUIMINDA BANARIA and that I am a 
plaintiff in the above-captioned action. 

2. That I join with my wife, LUZUIMINDA BANARIA, in her 
application for an order restraining the Imaigration and 
Naturalization Service from effecting our deportation from the 
United States. 

3. That I have read her affidavit which is annexed hereto 


and do hereby state under oath that the same is true in all 
| Fespects as concerns her dealing with the Tanigration and 


Naturalization Service and her tomigration Status. I wish to 


| Feaffirm her statement that if we were deported from the United || 


States irreparable harm would result to our family and 
| Specifically to our United States citizen child, RANDY BANARIA. 


Le Z 


(orn to before me this __ 
ye Siay of September, 1976 
ls : 


April 6, 1976 


Benedict Ferro, District Director 
Immigration & Naturalization Service 
68 Court Street 

Buffalo, New York 14202 


Re: Lusuiminda Banaria -Al9 320 146 
and family, 
Riel Banaria -A21°425 017 


Francisco Banaria -A21 415 M6 


Dear Mr. — 


Enclosed eieass find a'G-28 authorizing this office to 
represent the above-named persons. 


By this letter we do formally request that Luzuiminda 
Banaria be placed back into H status nunc pro tune as 
the circumstances of this case indicate a as for 
such action. Mrs. Banaria, a nurse, gave birth on 
March 21, 1975 to a U.S. citizen son and as a result of 
_ the circumstances surrounding her pregnancy was unable 
to file an application for an extension of her H-1 
visa. Subsequently, when her employer: brought the 
matter of an extensicn to her attention, Mrs. Banaria 
proceeded to file for same. The result of her action 
was he issuance of an Order to Show Cause. It is 
to be noted that Mrs. Banaria has and is still working 
at the same hospital and has previously filed regularly 
for her extensions. 


In view of the aforementioned we request that Mrs. Banaria 
be placed into H status nunc pro tunc and that proceedings 
in this matter be terminated. 


It is further contended that since Mrs. Banaria is the 
beneficiary of an approved third preference visa petition, 


AYS 


she is entitled to indefinite voluntary departure status 
along with her husband. We would appreciate your conferring 
indefinite voluntary departure status on the respondents 

and we do hereby request that the hearing scheduled for 

May 5, 1976 be adjourned without date pending a oe 

on this apetieatios: 


Thank you for your consideration in this matter. 


Very truly yours, 


. 
' 


Steven S. Mukamal '-;).°- 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE PLAAOE GEER TO THIS MLSs BORDER 


Ra 442 US Post Office & Courthouse ALO 320 146 
Albany, New York 12207 


May 4, 1976 


BARST & MUKAMAL 
Counsellors at Law 

127 John Street 

New York, New York 10038 
ATTN: Mr Steven S, Mukamal 


Dear Mr. Mukamal: 


Reference is made to your letter of April 6, 1976, requesting reinstate- 
ment to status in behalf of your client, Mrs Luzviminda BANARIA. 


A review of the file indicates that Mrs. BANARIA was admitted to the 
United States at NYC on 5/29/72 on the basis of a petition (I-1293) 
subiuitted in her behalf by Saratoga Hospital. She was authorized to 
remain, with extension, until April 30, 1975. Your letter states that 
subject was unable to file a timely application for extens. n of stay 

due to the birth of her child on March 21, 1975. No further action was 
taken until March 4, 1976 when a petition was submitted in her behalf by 
St Clare's Hospital on March 4, 1976. A delay of eleven months is not 
considered excusable on the basis of grounds, set forth in your letter. 
Mrs. BANARIA has also been employed by St Clare's Hospital since August 
1973 without benefit of an approved petition, filed in her behalf by 

that employer. The file further indicates that she is the beneficiary of 
a third preference visa petition, approved at Albany, New York on July 16, 
1973. Subject does not appear to be a bonafide nonimmigrant, in that it 
has not been established that she intends to depart from the United States 
within a definite time and that she has a residence abroad to which she 
intends to return. _ 


In view of the foregoing, the request for reinstatement to status is hereby 
denied. Mrs. BANARIA is scheduled to appear for a hearing befare the 
Immigration Jydge at Albany, New York on May 5, 1976. 

Very truly yours, 


wi, 2 2 
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NOTICE OF APPROVAL OF NONIMMIGRANT VISA PETITION OR 
OF EXTENSION OF STAY Of NONIMMIGRANT HOR L ALIEN 


MAME AND ADDRESS OF EMPLOYER O” TRAINER 
——— mannan A ES TS 
et +1 re's -ospitrl 

690 -:c Clell.n. street 

2chensctady, iiew fork 12301 


OATE OF APPROVAL 


BT 4 
pe de ef 
PLEASE EE ADVISED THAT APPROVAL OF THE PETITION CONSTITUTES A DETERMINATION THAT THE BENEFICIARY IS CLASSIFIAGLE 
UNOER & SPECIFIED NONIMMIGAANT CLASSIFICATION, THE APPROVAL CONSTITUTES NO ASSURANCE THAT THE SENEFICIARY WILL 
BE FOUND ELIGISLE FOR VISA 'SSURANCE, ADMISSION TO THE UNITED STATES OF CHANGE OF NONIMMIGRANT STATUS, ELIGISILITY 
FOR VISA ISSUANCE 1S DETERMINED ONLY WHEN APPLICATION THE? -F0R 1S MALE TO A CONSULAR OFFICER: ELIGI“AITY O84 AD- 
MISSION OR CHANGE OF STATUS IS OETERMINED ONLY WHEM APPLICATION THEREFOR IS MADE FO AN IMMIGAATION OFFICER. ALSO, 
PLEASE NOTE THE ITEMS BELOW WHICH ARE INDICATED BY “*X"’ MARKS CONC ERNING THIS PETITION: 


CJ THE PETITION HAS BEEN APPROVED ANO FORWARDED TO THe UNITED STATES CONSULATE AT WHICH THE BENEFICIARY OF 
BENEFICIARIES WILL APPLY FOR VISA ISSUANCE, ANY INQUINY CONULHN.NG VISA ISSUANCE SHOULO BE DIRECTED TO THE 


CONSULATE AT____—————eee 


ee Le 
THIS SERVICE WILL BE UNABLE TO ANSWER ANY INQUIRY CONCERNING VISA ISSUANCE. 


THE PETITION HAS BEEN APPROVED. IT IS INDICATED THAT THE BENEFICIARYIIES) WILL NOT REQUIRE VISA(S) TO ENTER THE 
UNITED STATES. NOTICE OF APPROVAL OF THE PETITION HAS BEEN FORWARDED TO THE INTENDED UNITED STATES PORT OF 
ENTRY. PLEASE NOTIFY THIS OFFICE IMMEDIATELY OF ANY CHANGE IN THE INTENDEO POAT OF ENTRY. 


THE APPROVED PETITION IS VALID UNTIL —_o>il 29, 1977 


THE TEMPORARY STAY OF THE Bf NEFICIARY(IES) 1S AUTHOR!ZE0 TO —___ re © 


nemaaxs:the oeneficicry is se:cduled to «aneir «-t 2 hearing on Lay 5, 1975 
regarding her liunigretion itrtus. 


DOCUMENTS WHICH YOU SUBMITTED IN SUPPORT OF YOUR PETITION HAVE SERVED OUR PURPOSE AND ARE RETURNE 


IMPORTANT 


1. THE BENEFICIARY(IES) OF YOUR NONIMMIGRANT VISA PETITION MAY NOT REMAIN IN THE U.S. BEYOND THE PERIOD FOS 
WHICH THE PETITION IS VALID OR ANY EXTENSION OF STAY AUTHORIZED BY THIS SERVICE. a 


2. YOU AHE REQUIRED TO NOTIFY THIS OFFICE PROMPTLY IF THE EMPLOYMENT Of TRAINING SPECIFIED IN THIS PETITION IS 
TEAMINATED BEFORE THE EXPIRATION OF THE AUTHORIZED STAY IM THE UNITED STATES OF THE BENSFICIARYIIES). 


9. PLEASE ADVISE THE BENEFICIARY(IES}) THAT THE ACCEPTANCE OF EMALOYMENT OR TRAINING NOT SPECIFIEO IN THIS 
PETITION WiLi GE A VIOLATION OF NONIMMIGRANT STATUS. 


INFORMATION REGARDING BENEFICIARY'S DEPARTURE AND RETURN 


DO NOT MAKE COPIES OF THIS NOTICE. YOU MAY FURNISH IT TO ONLY ONE INDIVIDUAL BENEFICIARY WHO DESIRES TO 
DEPART FROM AND RETURN TO,THE UNITED STATES TO RESUME THE SAMS EMPLOYMENT OR TRAINING OURING THE P£2!00 
FOR WHICH THE PETITION IS VALID OR FOR WHICH HIS STAY IN THIS COUNTRY HAS BEEN AUTHORIZED. ANY ADDITIONAL 
BENEFICIARY WHO WILL BE DOING SO MAY BE REFERRED TO THIS OFFICE FON ISSUANCE OF A SIMILAR FORM. IF A GE‘ EFI. 
CIARY HAS AN “H* OR “L VISA WHICH HAS EXPIKED, HE MAY APPLY TO THE DIRECTOR, VISA OFFICE, DEPARTNENT OF 
STATE, WASHINGTON, 0.C.. FOR REVALIDATION OF THAT VISA PRIOR 10 DEPARTUYE AND MAY SUSMIT, THIS NOTICE WITH 
THAT APPLICATION. ALTERNATIVELY, IF A NEW VISA IS REQUIRED, HE SHOULD FRESENT THIS NOTICE TO AN ANA: CAN 
CONSUL ABROAD. IF HE IS EXEMPT FROM THE VISA REQUINE MENT, He SHOULD PRESENT THIS NOTICE AT A UNITED STATES 
PORT OF ENTAY. If THE BENEFICIARY DESIRES TO RETURN TO THE AME EMPLOYMENT O09 TAAINING AFTER THE EXPIRATION OF 
THE VALIDITY OF THE PETITION OR AUTHORIZED TEMPORARY STAY SHOWN IN FHIS tORM, A HEW PETITION WILL BE RECUIRED. 


THE GCENEF:CIARY MAY BE READMITTED TO THIS COUNTAY ONLY IF FOUND ADMISSISLE UNDER THE IMMIGRATION LAWS WHEN 
HE RETUANS. a 


FORM f-171C 
(AREY. 121-72) 9 


: thw wt nile Varad "i tT OF JUSTICE, ve 
WAUAIGRATION AND NATURAUZATION Seavicg ™ 


NOTICE or [=] THIRD 2 SINTH PREFERENCE PETITION APPROVED UNDER SICTION 203 (a) 
OF THE IMMIGRATION AND NATIONALITY ACT, AS AMENDED. 
raters isan cages 
IMPORTANT: IF TItIc PETTUS HAS Prey APPROVED FOR SINTH POrPPERENCE AND 
IF CONDITIONS CHANGE SO THAT YOU DO NOT INTEND TO EMPLOY THE BENEFICIARY, 
NOTIFY THIS OF FIE IMMEDIATELY. 


- 


‘4 ie a 
: 
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Cate of Rouce 


MINDA BAGUSU BANakia AlQ 3520 144 sully 16, 1972 
Countey of birth Occupetion Date Petition Fited 


Pailippines Nurse 8/2/1972 


nase ra ea eased ead gs fa LS em NIN 
VALIDITY: The approval of a pet:tren tox thud or sixth preference class fication 15 valid for as Jong as the Supporting labor certifi. 
Cation is valiz and UNEapited, provided in the case of a Petition for third pretorence classification there is no change in the tanefi- 
Craty’s intention to engage in the indicated brotession, art of science, an4 wiOvIGe ia the case Of a petition for sixtn Prefecence 
Class:fication there is no Change tn the tespective intentions of the petitioner and the reheat the beneficiary will be en- 
Dloyed by the petitioner in the Capacity indicated in the petiticn. i 4 


Please be advised that approval of the Petitions confers upon the beneficiary an appropriate classification and, 
otherwise. has no besring on the beneficiary's eligibility for a visa or admissibility to the United States under 
the immigration laws. Also, please note the items beiow which are indicated by “X” marks concerning this 
petition: é 
Your petition for preference classification has been approved by the Service and forwarded to the United 
States Consulate at ~~. This completes all action by this Service on 
the petition. This Service has nothing to do with the actual issuance of visas. Visas are issued only hy a 
United States Consul who is under the jurisdiction of the U.S. Department of State. Under the law oniy a 
imi sas may be issued by that Department during cach year and they must be issued strictly 
order in which petitions were filed for the same classification. When the beneficiary's 
turn is reached on the visa waiting list, the United States Consul will inform him and consider issuance of 


the visa. Inquiry concerning visa issuance should be addressed to the Consul. This Service will be unadle to 
answer any inquiry concerning visa issuance. 


ee a Wert CS ee Te 


‘ 
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Oa 


eS ie 


4 


The petition has been approved. The petition states that the beneficiary is in the United States and will 
apply to become a lawful permanent resident. The enclosed application for this purpose (Form 1-485) 
should be completed and submitted by the benef iciary in accordance with the instructions contained there- 
in. (If the benefiviary had previously submitted Form 1-433 which was returned to him, he should resubmit 
that form.) 


The petition has been approved. The beucficiery wil! te informed of the decision made on hi: pending 
* application to become a lawful Permanent resident (F orn I-4S5). 


The petition has been approved. The petition states that the beneficiary is in the United States and will 
apply for adjustment uf status to that of a lawful permanent resident. A visa rituber is net presently 
‘ available; therefore, the beneficiary may net now apply for adjustment of status io that of a permanent 
resident. 


; Tj Remarks: 


MAIL TO] BH™ NAME AND ADDRESS OF PETITIONER 


Luzuiminda Bagunu Soraria , 
4% Bryan Street sé his pee 
aratoga Soa, N.Y. 1286 ares ele, 
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UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERvits Fe tans BNee Te Core ee erate 


United States Court House 
Buffalo, New York 14202 AL9S 360 145 


June 1, 1976 


Barst & Mukamal 
Counselors at Law 

127 John Street 

New York, New York 10038 


Dear Sirs: 


Reference is made to your letter of May 12, 1976, which 
requested that Luzviminda Banaria be granted indefinite vol- 
untary departure. 


Please be advised that OI 242.10(a)(6) which provided such 
voluntary departure was terminated effective July 31, 1972 ex- 
cept for aliens already in voluntary departure status under 
that Operations Instruction; or a “PSA” alien in the United 
States on July 31, 1972 for whom an approved third or sixth 
preference petition was filed on or before that date; or "PSA" 
alien native of an independent Western Hemisphere country or 
of the Canal Zone who is in the United States on July 31, 1972 
and who had applied for an immigrant visa on or before that 
date. 


The record indicates that the subjects'’s third preference 
petition approved by this office on August 27, 1973, was filed 
on August 2, 1972, She was therefore ineligible for considera- 
tion for extended voluntary departure on the basis of that 
petition, 


Very truly yours, 


Ghd A 
_/ Benedict J, Ferro 
District Director 


UNITED STATES DEVAKTMENT OF JUSTICE 


Inuwigration and Naturalization Service 
ORDEK TO SHOW CAUSE and NOTICE OF NEARING 
In Deportatiun Proceedings under section 242 of the Immigsation and Nut tonality Act 


UNITED STAIES OF AMERICA: 


In the Matter of 
LUZVIMINDA BANARIA 


ae tis. t. 
Responden A19 720 1M & 
To:_Mrs. Luzviminda Vanaria & sor, RIEL gion A2) 425 017 


3312 soodlawfr'XVvenue “ 
Schenectady, tiew York Rashi s 
Address (number, street, city. state. and ZIP cuse) 
UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 


1. You are not a citizen or national of the United States; 
2. You are a native of ilippines 
and a citizen of eS 
3. You entered the United States ate 50th, Few fore ls 
or stout Pay 2 1972 
4, At that tice"you were admitted as a tepporary nonimaigrant, nurse, 
and were authorized to remain in the United States until April 30, 1975; 
5. You have remained in the United States beyond April 30, 575, without 
authority of the U. S. Immigration and Naturalization Service. ao 


AND on the basis of the foregoing allegations, it is charged that you are subject todeportation pursusat 
to the following provision(s) of law: 


2.2 Incteratice end Nationality . 
Skolt 2 oe pees ant 
: Poi feitlos ef cli Act. you have remained 
in the Uci.ca Stetes Zev & icuger tie than permitted. 


WHEREFORE, YOU ARE ORDERED to appear for hearing before a Special Inquiry Offices qithe 
mmigratign and Naturylization Service of the United States Department of ti t Sal 
' ¥ .. Post wer ies Butidins, Sroadway,. aR ny rr 
on__ AE sBOUAT, MAT 5, 15 ELVESUAY, MAY 5, 1976 __ 9380 Ae, and show cause why you should not be deported 
from the United States on the charge(s) set forth above. 


Dated: MARCH 30, 1976 IMMIGRATION AND NATURALIZATION SE 
= 


Form 1-221 ; a fe ture and title of issuing of 
(Rev 3-30-67) JAMES NARRIGAN 
Officer in:Charce, Al 


UNITED STATFS DEPARTMENT OF JUSTICE 


Immigeation aud Natucalization Service 
ORDER TU SHUW CALSE aod NOTICE OF HEARING 
In Deportation Proceedings und: section 242 of the Immigration and Nationality Act 


UNITED STATES OF AMERICA: 


In the Matter of 
FRANCISCO T. BANARIA 


Respondent. 


To: Mr, Francisco T. Banaria ¥i!e No. 


o. 
Sch swwYork 
A ess (num + Street, city, state, and ZIP cude) 


UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 


A21 425 016 


1. You are nat a citizen or national of the United States; 
2. You are a native of 414% 


and a citizen of Philippi 16 : 
3. You rege 9 piles States at__How York, Wew York York, Hew ee 


or about : 
& At that ou were adaitted as a temporary noniatigrant, H-4 
spouse, atd pl authorized to roaain in the United States until April 30, 
19753 
5. You have remsined in the United States beyond April 30, 1975, withaut the 
authority of the U. S, Imaigration and Naturalization Service, 


AND on the basis of the foregoing allegations, it is charged that you are subject to deportation pursuant 
to the following provision(s) of law: 


2. TI1(2)(2) ef the Imatgration and Nationality 


wf A har ec Stoo tee 45 Sik Siero 
‘ > heve recutned 
‘9 than permitted. 


a 
et, 2. 


WHEREFORE, YOU ARE ORDERED to appear for hearing before a Special Inquiry Officer of the 
Immigration and Naturalization Service of the United States Department of Justice at Room 442, 
U, 3. Post Office Juilding, Jroadway, Albany, NY 
on_AEDIESDAY, MAY 53,1976 st 9:30 _ A. m, and show cause why you should not be deported 


from the United States on the charge(s) set forth above. A 52. = 
. a» 


Dated: MARCH 30, 1976 IMMIGRATION AND NATURALIZATION SERVICE 


Form 1-221 . “eign aeT Te etn 

(Rev. 3-30-67) VV SRS HRA OAY 

Acts. Cfficor in Charve, A 
— ‘Culy ond stacey 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


he RE pO ee ee a eee Ce DOO ne Oe eee a a op an ee a a OO oe Oe Oe a 


FRANCISCO PANARIA, LUZUIMINDA — 
AND RIEL HAWARIA, 


‘Plaintires, ANSWERING AFFIDAVIT 
BENEDICT FERRO, DISTRICT DIRECTOR, 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


CIVIL NO. 76-CV-352 


Defendant. 


Seam wna coon om nm awan nee naan om —— - - a 


STATE OF NEW YORK 
88.% 
COUNTY OF ALBANY 


RICHARD K, HUGHES, being duly sworn, deposes and 
says: 

1. That I am an Assistant to James M. Sullivan, Jr., 
the United States Attorney for the Northern District of New 
York, the attorney for the defendant in the ahone-capttores 
action. 


cy 


2. That this civil action, seeking declaratory and 


preliminary injunctive relief but not a writ of habeas 
corpus, was commenced on September 1, 1976, that the U.S. 
Attorney was personally served with copies of process and 
pleadings on September 8, 1976, and that the defendant's 
time to respond to the complaint will expire on or about 
November 8, 1976. 

3. That this Affidavit is filed by the defendant in 
opposition to the plaintiffs! application for a temporary 
restraining crder, pursuant to Rule 65(b) of the Federal 
Rules of Civil Procedure, staying enforcement by the Immi- 
gration and Naturalization Service of an oral decision and 
order of deportation, issued by a special inquiry officer 
of the Immigration and Naturalization Service, on or about 
June 17, 1976, and the defendant's execution of a warrant of 


deportation issued pursuant to that order. 


-o- 


4, That upon information and belief, after timely 
notice, the plaintiff, LUZUIMINDA BANARTA, a citizen of 
the Philippines, was afforded an oral administrative hearing 
before an impartial special inquiry officer of the Immigration 
and Naturalization Service on June 17, 1976, that plaintiff, 
LUZUIMINDA BANARIA, was then represented by competent counsel, 
that at said hearing, the plaintiff, LUZUIMINDA BANARTA, only 
challenged the defendant's prior refusal to reinstate her 
lapsed "H" visa on account of said plaintiff's inexcusable 
neglect, that is, said plaintiff had delayed for more than 
one year, after the normal expiration date, in making her 
application for renewal of her preferred alien "H" visa and 
her authority to remain in the United States. 

5. That upon information and belief, the oral decision 
and order of the special inquiry officer denied the adminis- 
trative petition of the plaintiff, LUZUIMINDA BANARIA, for 


reinstatement, and ordered said plaintiff to be deported by 


the Immigration and Naturalization Service to the Philippines, 


s decision and order was stayed until September 7, 
1976, to enable the plaintiffs to voluntarily depart the 
United States, which they have failed to do. 

6. That upon information and belief, the piaintire, 
LUZUIMINDA BANARIA, never filed a timely appeal from the 
June 17, 1976 adverse oral decision and order of the special 
inquiry officer to the Board of Immigration Appeals within 
the ten day period provided for under Title 28, Code of 
Federal Regulations Section 242,21, and that plaintiffs 
have therefore failed to timely exhaust their available 
administrative remedies. 

7. That as was held by the Second Circuit in Noel v. 


Chapman, 508 F.2d 1023, 1029-1030, the internal policy and 


A- SY 


-3- 


procedures of the Immigration and Naturalization Service, 
including the Service's Operations and Instructions Manual 
§242.10, a copy of which is attached hereto and which is - 
presently being challenged by the plaintiffs’ in their 

second claim for relief, are "general statements of policy" 
and the Administrative Procedure Act, 5 U.S.C. §553(b) (A), 
specifically "exempts 'general statements of policy' from the 
notice requirements of section 553(b)," and that therefore 
there is little liklihood of plaintiffs' ultimate success on 
the merits of this second claim for relief. 


WHEREFORE, deponent respectfully requests that the 


plaintiffs' application for a temporary restraining order 


eet a 
CHARD K,. HUGHES 


be denied. 


SWORN TO BEFORE ME THIS 


rh 
¢7- DAY OF SEPTEMBER, 1976 


Wnt Ged 
NOTARY PUBLIC 


JUDITH A. PAIKO 
Notary Public, State of New York 
Qua ed in A'bany County 
Cornmission Eapwes March 30 1927 


’ 


242.8 


242.8 and decision, 
Deportati 


When the special inquiry officer renders an oral 
decision, it shall not be transcribed unless it is 
appealed or certified, the respondent or the Sery- 
ice requests a Copy, Suspension of deportation is 
granted, or the special inquiry officer deems tran- 
Scription necessary. An oral decision shall be 
transcribed when the Special inquiry officer grants 
an application which was denied by the district di- 
rector so that a PCPY May be filed in the Public 
reading room in accordance with OI 103.8. If the 
Oral decision is not transcribed, the Special in- 
quiry officer shall prepare and sign a memorandum 
for the file reflecting the date of hearing, that 
the decision was Oral, that appeal was waived and a 
copy of the decision not requested, that the charge 
in the order to show cause and lodged charges were 
Or were not SuStained, the applications filed, the 
Sountry Co-which the alien Prefers to go if de- 
ported, and a succinct yet comprchensive denotation 
of the Order, including the disposition of any ap- 
plications. 


242.10 Volunta departure prior to commencement 
of hearing, (a) Authorization Voluntary depar- 
ture may be granted to any alien who is Statutorily 
eligible therefor (1) who iS a native of 
contiguous territory and not wit 
class (6)(i) or (ii) of this paragraph; or (2) 
whose application for extension of Stay as a nonim- 
migrant is being denied or (3) who has voluntarily 
Surrendered himself to the Service; or (4) who 
presents a valid travel document and confirmed res- 
ervation for transportation out of the United 
States within 30 days; or (5) who is an Pel, B20) 


Page 2864 


OPERATIONS INSTRUCTIONS 242.10(a) 
v-1, or J-2 nonimmigrant and who has lost such 
Status solely because of a private bill introduced 
in his behalf; or (6) who is admissible to the 
United States as an immigrant and (i) who is an 
immediate relative of a United States citizen or 
is otherwise exempt from the numerical limitation 
on immigrant visa issuance, or has a priority date 
for an immigrant visa not more than 60 days later 
than the date shown in the latest Visa Office Bul- om / 
letin, and has applied for an immigrant visa at an 
American consulate which has accepted jurisdiction 
i Over the case; or (11) who is a native of an inde- 
pendent country of the Western Hemisphere or the 
Canal Zone, has been in the United States since a 
date prior to April 11, 1973, and whe on April 10, 
.1973 was and continues to be an immediate relative 
of a United States citizen, or the unmarried son 
Or unmarried daughter of a United States citizen, . 
or the spouse or unmarried son or unmarried daugh- 
ter of a lawful permanent resident alien; or (7) 
any alien who has been granted asylum and who has 
not been granted parole status or a Stay of deporta- 
tion; or (8) in whose case the district director has 
determined there are compelling factors warranting 
grant of voluntary departure. (Revised) 


In cases within the jurisdiction of investigations, 
the authority of the district officer in charpe of 
investigations or the officer in charge under x CFR 
242.5 to grant or revoke voluntary departure prior 
to the commencement of hearing shall not be re- 
delegated. The authority of chief patrol agents 
shall not be redelepated, 


The respondent's nonimm 
celled, or his border c 
his acceptance of a er 
prior to the instituti 


igrant visa shall be can- 
rossing card voided, upon 
ant of voluntary departure 
on of deportation procecdings 
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242. 10(a) OPERATIONS INSTRUCTIONS 


pursuant to 8 CFR 242.5 (see OI's 212.9 and 212.10 
for endorsement to be used in physically cancelling 
visas and OI 287.9 for report to be submitted). 


When prior approval of an application for an order 
to show cause is required by OI 242.1(a), the alien 
shall not be advised or notified that he must de- 
part unless or until such approval has been re- 
ceived, 


(b) Periods of time. (1) General, Except for 
classes (5), (6), (7), and (8) of paragraph (a), 
any grant of voluntary departure shall contain a 
time limitation of usually not more than 30 days, 
and an extension of the original voluntary depar- 
ture time shali not be authorized except under 
meritorious circumstances. Upon failure to depart, 
deportation proceedings will be pursued. Class (5) 
may be granted voluntary departure in increments 
of one year conditioned upon the F-1 or J-1 alien 
maintaining a full course of study at an approved 
institution of learning, or upon abiding by the 
terms and conditions of the exchange program within 
the ‘imitations imposed by 22 CFR 63.23. Class (6) 
(i) may be granted voluntary departure until the 
American consul is ready to issue an immigrant 
visa and, in the discretion of the district direc- 
tor, may be in increments of 30 days, conditioned 
upon continuing availability of an immigrant visa 
as shown in the latest Visa Office Bulletin and 
upon the alien's diligent pursuit of efforts to ob- 
tain the visa. Classes (6)(ii), (7), and (8) may 
be granted voluntary departure in increments of 
time, not to exceed one year, as determined by-the 
district director to be appropriate in the case. 
Form 1-94 issued to an alien granted voluntary de- 
parture, who is within class (5), (6), C2) pox Ck) 
of paragraph (a) may be stamped with the legend 
"EMPLOYMENT AUTHORIZED" if the alien seeks some 
indication from the Service that he is entitled to 
be employed. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


oneness ins tas 


FRANCISCO BANARIA, LUZUIMINDA BANARIA, AND 
RIEL BANARIA, 


Plaintiffs, 
76-CV=352 
~against- 

BENEDICT FERRO, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION SERVICE, 

Defendant. 
rt aver emerecceemann 
APPEARANCES: OF COUNSEL: 
BARST & MUKAMAL PHILIP J. KLEINER 
Attorneys for Plaintiffs 
127 John Street 
New York, New York 10038 
JAMES M. SULLIVAN, JR. RICHARD K. HUGHES 
United States Attorney Assistant U.S. Attorney 
Attorney for Defendant Federal P.o, Building 
Federai PF. 0, Building Albany, New York 12207 


Syracuse, New York 13201 


JAMES T. FOLEY, D.J. 
MEMORANDUM-DECISION and ORDER 

Plaintiffs, mother, father and son, are aliens, nationals of 
the Philippines, who were ordered deported from the United States 
after a deportation hearing conducted on June 7, 1976. This order 
was stayed administratively pending voluntary departure on or before 
September 7, 1976. 

Plaintiffs took no appeal from this order nor did they depart 
by September 7, 1976. While under a Pending Warrant of Deportation 
heaved Pursuant to 8 C.F.R. §243.2, plaintiffs applied to this Court 
for an Order to Show Cause containing a Stay of Deportation which 
ordered that "all proceedings to effectuate the deportation of 
(pPisintiffe] . . |) he Stayed from this date until a final determina- 
tion." Defendants Subsequently, through the government attorney, 
consented to defer further action on the deportation warrant until 
the motion for the preliminary injunction could be heard at the 


regular motion day to be held in Albany, New York on October 18, 
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1976, and until Court decision thereaftwz 

The complaint presents two claims, oi*.rg jurisdiction upon 
the Administrative Procedure Act, 5 U.S.C. §704 et seg., and requests 
relief in the form of a Declaratory Judgment under 28 U.S.C. §2201 as 
well as injunctive relief under Fed. R. Civ. Pro. 65(a). 

The First Claim is that defendant Ferro, as District Director 
of the Immigration and Naturalization Service [I.N.S.] arbitrarily 
and capriciously refused to excuse plaintiff, Luzuiminda Banaria, for 
filing her application to renew her "H" visa approximately eleven 
months late. See Order to Show Cause, Exhibits A and B. 

The Second Claim is that the I.N.S. arbitrarily and in violation 
of plaintiffs' Fif*n Amendment Rights of the Constitution of the 
United States did nc Ollow and did in effect revoke Section 242.10 
(a) (6) (ii) of their Op. rations and Instructions Manual which provided 


for a policy of granting extended indefinite voluntary departure for 


beneficiaries of approved third preference visa petitions. Plaintiffs 


claim that the revocation of this section was done without compliance 
with the notice and publication procedures of the Administrative Pro- 
cedure Act. See 5 U.S.C. 553(b). It is alleged that plaintiff 
Luzuiminda Banaria, the mother and wife, is the beneficiary of such 

a third preference visa petition granted July 16, 1973, pursuant to 

8 U.S.C. §1153(a) (3), and extension of this by indefinite voluntary 
departure was denied by the District Director by letter of May 4, 
1976. See Order to Show Cause, Exhibits B and E. 

The immigrant status of plaintiffs, Francisco and Riel Banaria, 
as husband and child of Luzuiminda, is dependent upon her approved 
third preference visa petition. See 8 U.S.C. §115l(a) and (b). On 
or about March 21, 1975, Luzuiminda gave birth to a child while in 
the United States. This child, as a United States Citizen, is not 
a named party herein, yet the birth and attendant complications form 
the basis for plaintiffs' claim that the eleven months delay in ap- 


plying to renew her visa should be excused by I.N.S. 


It must be emphasized at the onset that this is a motion for 
a preliminary injunction which: 


will issue "only upon a clear showing of 
either (1) probable success on the merits 
and possible irreparable injury, of (2) 
sufficiently serious questions going to 
the merits to make them a fair ground for 
litigation and a balance of hardships tip- 
ping decidedly toward the party requesting 
the preliminary relief." 


Triebwasser & Katz v. American Telephone 

and Telegraph Co., $35 F.2d 1356, 1358 (2d 

Cir. 1976), citing Sonesta Int'l Hotels v. 

Wellington Associates, 483 F.2d 247, 250 

(2d Cir. 1973). (emphasis in original). 
For purposes of this motion, I see no need to belabor the irreparable 
injury or balance of hardship factors because there is little doubt 
that the severity of deportation to plaintiffs, as always in these 


situations, entails both. However, in my judgment, serious problems 


of jurisdiction, including a failure to exhaust administrative ap- 


peals, indicate little merit on the First Claim, and the lack of 
merit under the Second Claim is apparent under settled case law. 
Therefore, the motion for a preliminary injunction must be denied. 

It is important to understand the facts here, particularly the 
time sequence of events that lead to the order of deportation. In- 
volved in this challenge is not only the issue of administrative 
exhaustion, but also whether this District Court or the Court of 
Appeals, Second Circuit, is the proper venue for the instant chal- 
ienge under Section 106(a) of the Immigration and Nationality Act, 

8 U.S.C. §1105 (a) (2). 

On March 30, 1976, an Order to Show Cause and Notice of Hearing 
was issued to Luzuiminda Banaria, as Respondent, to show cause why 
she should not be deported. One of the grounds listed in the notice 
was the fact that she had remained in the United States without the 
authority of I.N.S., i.e., her visa expired on April 30, 1975. See 
Order to Show Cause, Exhibit F. 

Thereafter, on April 6, 1976, plaintiffs, by their attorneys, 
sent a letter to defendant Ferro, as District Director, requesting 


Ps 


that Luzuiminda be placed back into "H" visa status nunc pro tunc. 
This letter recited that circumstances surrounding her pregnancy 
and birth excused her lateness of almost a year in filing for re- 
newal. See Order to Show Cause, Exhibit A. 


On May 4, 1976, the District Director's delegate, the Acting 


Officer in Charge, responded by denying reinstatement to "H" status 


advising that the reasons in plaintiff Luzuiminda's request did not 
provide sufficient excuse and -lso because the "[s]ubject does not 
appear to be a bonafide nonimmigrant" based on the lack of a definite 
departure time from the United States and a residence abroad. See 
Exhibit B. 

Also worthy of note is the application by and Notice of Approval 
to St. Clare's Hospital, Luzuiminda's employer, that she “is class- 
ifiable” for "H" visa status. On this notice is the "Remark" or 
qualification that Luzuiminda was scheduled for her deportation 
hearing on May 5, 1976. 

Immigration Judge Gordon W. Sacks rendered his oral decision 
on June 7, 1976, see 8 C.F.R. §242.19(b), ordering the alien plain- 
tiffs deported. This was a full and impartial hearing pursuant to 
Section 242(5) of the Immigration and Nationality Act, & U.S.C, 
§1252(b) and Part 242 of the Regulations, where plaintiffs were 
represented by counsel who were expert in immigration matters. No 
appeal was taken from this order under 8 C.F.R. §242.21 to the Board 
of Immigration Appeals, and thus the order became final. See 8 
C.F oes $242, 20. 


“Substantially Clarified by 


It is the position of plaintiffs, 
their counsel at oral argument, that they do not challenge their 
deportation hearing, its procedure, or the final order of deporta- 
tion. Rather, they claim that the District Director arbitrarily 
and capriciously refused to reinstate Luzuiminda's "H" visa status 


even after notice of the impending hearing was given. Immigration 


Judge Sacks considered the decision of the Acting Ufficer in Charge 


a ca 


denying reinstatement to "H" status hune pro tunc in his letter of 
May 4, 1976. [Exhibit B]. The ruling reflected both in his oral 
decision and in the administrative transcript was that the letter 
which was "a denial of extension is in some form attackable but it 
is clear that so long as there is any reasonable basis upon which 

to make such a determination I Cannot in any way be involved in the 
matter because it is without my purview." Administrative Transcript 
at p- 12; see also Transcription of oral Decision at p. 2. 

From a reading of the Administrative Transcript, it is clear 
that this District Court action was contemplated and planned even 
before the deportation hearing commenced. See Administrative Trans- 
cript, pp. 6-9. It should also be noted that the hearing before the 
Immigration Judge seemed to be concerned mainly with possible perse- 
cution in the Philippines of the piaintiffs if they were deported. 

Thus, the Strategy of plaintiffs' position in trying to sep- 
arate the District Director's Gecision from the deportation hearing 
becomes clear in light of the Supreme Court decision interpreting 
the venue provision of the Immigration and Nationality Act, Section 
106(a), 8 U.S.C. §110S5a (a) (2), which provides that: "the venue 
of any petition for review under this section shall be in the judi- 
Cial cireuit . . wy 

In Cheng Fan Kwok v. Immigration Service, 392 U.S. 206 (1968), 
the Court said that: 

(t]lhese procedures (§106(a)] vest in the 
courts of appeals exclusive jurisdiction 
to review final orders issued by specified 
federal agencies. In Situations to which 
the provisions of §106(a) are inapplicable, 
the alien's remedies would, of course, or- 


dinarily lie first in an action brougnt in 
an appropriate district court. 


Id., 209-210. 
By reading section 106(a) "with precision and fidelity", the 
Court narrowed the scope of its application: 
We hold that the judicial review provisions 


of §106(a) embrace only those determinations 
made during a proceeding conducted under 
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§242(b), including those determinations 
made incident to a motion to reopen such 
proceedings. 


té., at 216. 

It is thus that plaintiffs seek to characterize the District 
Director's denial of "H" visa reinstatement as divorced from the 
deportation hearings, for if the action by the District Director 

-and the final order of deportation are “intimately and immediately 
associated", then §106(a) applies and "the sole and exclusive pro- 
cedure for the judicial review" would be in the Court of Appeals, 
Second Circuit. Cheng Fan Kwok v. Immigration Service, supra, 392 
U.S. at 217. 

In a recent opinion, the Court of Appeals, Second Circuit, 
used similar language to hold that §106(a) applied when "the denial 
of discretionary relief is so intimately connected with a deportation 


proceeding that the two should be heard together in direct review by 


the Court of Appeals." Colato v. Immigration and Naturalizatio 
: . el) . SEE al Tinie a si 


Service, 531 F.2d 678, 680 (2d Cir. a976), 


Both from the time frame of the application to the District 
Director for en "H" visa nunc pro tunc, and the fact that this was 
one of the very issues noticed and tried in the deportation hearing, 
it is clear to me that the letter of May 4, 1976, from the office 
of the District Director and the notice to St. Clare's Hospital 
reflect the position that these decisions were made within the 
context of a pending deportation notice and hearing. These actions 
are, in my judgment, intimately, immediately, and inextricably, 
related and part and parcel of the deportation proceedings. The 
immigration Judge found the denial of excusable delay to be reason- 
able and therefore beyond his jurisdiction to review. 

A similar situation was presented to the district court in 
Shodeke v. Attorney General of United States, 391 F. Supp. 219 
(D.D.C. 1975), where the plaintiff claimed that their challenge 


was not to the deportation order per se, but rather to the consti- 


tutional and statutory underpinnings of the Order, and 
(h]ence, they say, this case does not seek 
review of a final deportation order... 
Their theory would take matters urged before 
the administrative tribunals as defenses to 
the deportation order and convert them to 
something else before this Court. What we 
have here is no more than a request, based 
On constitutional grounds, to review a final 
deportation order. Such matters are for the 
Court of Appeals. 


iG., 391 F. Supp. at 221-222. 
I, therefore, do not accept plaintiffs‘ characterization of their 
challenge here under the First Claim as relating only to che District 
Director's letter of May 4, 1976, denying reinstatement of "H" status. 
Tne plaintiffs were on notice before they ever made their application 
for reinstatement, that a deportation hearing would be held on that 
very issue of whether there was excusable neglect for their waiting 
eleven months before making such an application. It is on this issue 
that plaintiffs, I believe, should have filed an appeal to the Board 
of Immigration Appeals under the regulations (see 6 C.P.R. §242.21). 
Their letter of April 6, 1976, was apparently an attempt to short- 
cut the deportation hearing, as the instant suit attempts to avoid 
the appeals processes required by the Immigration and Nationality 
Act, Section 106(a). In my judgment, therefore, exclusive jurisdic- 
tion of this suit lies with the Court of Appeals, Second Circuit, 
because the decision of the District Director challenged here was 
“"an integral part of the proceedings which have led to the issuance 


of a final deportation ovder'". Cheng Fan Kwok v. Immigration Service, 


Supra, Citing, Foti v. Immigration Service, 375 U.S. 217, 222 (1963). 


Assuming arguendo, that jurisdiction may properly be invoked 
in this District Court, two further reasons indicate that any like~« 
lihood of success on the merits is minimal. First, it is settled 
law under the Immigration and Nationality Act that exhaustion of all 
available administrative procedures is a prerequisite for judicial 


review. 


The failure to exhaust administrative remedies 
in deportation proceedings has been uniformly 
held to preclude judicial review. * * * Ac- 
cordingly, the failure to exhaust administra- 
tive remedies warrants dismissal of an action 
seeking judicial review of a District Director's 
determination. 


Yan Wo Cheng v. Rinaldi, 389 F. Supp. 5863, 5906 
(D.N.J. 1975) (and Gases cited therein) ; see also 
Luna-~Benalcazar v. Immigration and Naturaliza-— 
tion Service, 414 F.2d 254, 255 (6th Cir. 1969) 
(per curiam); Chung Chaw Wa v. Immigration and 
Naturalization Service, 407 F.2d 854 (lst Cir. 
1969) (per curiam); Roumeliotis v. Immigration and 
Naturalization Service, 354 F.2d 236 (7th Cir. 
2966) (per curiam), cert. denied, 384 U.S. 907 
(1966). 


As the decisions of Yan Wo Cheng v. Rinaldi, supra, and Song Jook 


Suh v. Rosenberg, 437 F.2d 1098 (9th Cir. 1971) indicate, appeals 


must be taken from the decision of the special inquiry officer in 


a deportation proceeding as well as any other relief available. 
See In Ja Kim Vv. Immigration & Naturalization Service, 403 F.2d 
636, 637 (7th Cir. 1968), citing Cheng Fan Kwok v. Immigration 
Service, supra. 
This administrative exhaustion is statutory mandated. 

Section 106(c) of the Immigration and Nationality 

Act, € U.S.C.A. G11054e (©) provides . ... . when 

,a person has failed to appeal to the Board of Im- 

Migration Appeals, the failure to exhaust an 


available administrative remedy operates to deny 
him judicial review. * * * 


Mavronas V. Ryan, 227 ©. Supp. 944, 946 (>. Conn. 
1963). 


Finally, even if review of the District Director's denial of 
reinstatement was reviewable in this District Court in the instant 
case, the plaintiffs have not met their burden of proving a likeli- 
hood of success in showing it was arbitrary and capricious. There 
is no affidavit presented which details the extent of Luzuiminda's 
medical problems and which would justify a finding here that the 
eleven months delay in applying for her visa renewai should have 
been accepted as excusable by the District Director. Similarly, 
no details were apparently provided to the District Director in 
plaintitie’ letter of April 6, 1976, nor during the deportation 
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proceeding. 


The decision of the District Director would be conclusive if 
Supported by reasonable, substantial and probative evidence and en- 
titled to be given great weight here. Song Jook Suh v. Rosenberg, 
Supra, 437 F.2d at 1102; Armstrong v. Immigration and Naturalization 
Service, 445 F.2d 1395, 1396 (9th Cir. 1971) (per curiam). Moreover, 
the decision is committed to the discretion of the Director who must 
determine if there was "excusable" Seley. (See (8 /C. PIR. $214,148) , 
Plaintiffs have failed to show that there is a clear likelihood of 
success in showing that the District Director's decision was made 
without rational explanation, or inexplicably departed from estab- 
lished policies, or rested on an impermissible basis. Dimaren Vie 


Immigration and Naturalization Service, 390 PF. Supp) 556, S60 (Si, Di 


N.¥. 1974); see Wong Wing Hang v. Inmigration and Naturalization 
Service, 360 F.2d 715, 719 (2d Cir. d9:6:6))". 

The Second Claim in the complaint is also of insufficient 
merit, in my judgment, to justify a preliminary injunction here 
in light of recent cases involving similar, though not identical, 
regulations. 

Plaintiffs claim that the revocation of Section 242.10(a) (6) 
(ii) of the Service's Operations and Instructions [10] Manual, which 
formerly provided for the extension of third preference visas, was 
done without notice and publication in the Federal Register pursu- 
ant to 5 U.S.C. §§552-553. Defendant argues that such action is 
exempt from notice and publication requirements under the Adminis- 
trative Procedure Act, 5 U.S.C. S§551. and 553 (a) and (¢) 2 

in Noel v. Chapman, 508 F.2d 1023 (2a cir. 1975), Cert.denied, 


423 U.S. 824 (1975), the Court of Appeals, Second Circuit, held 


that similar regulations were “general statements of policy" and 


thereby exempt. The Court said: 


We cannot conclude that the instructions 
at issue here changed the existing right 

of the appellants to have applications 

for extensions of time to depart authorized 


4omy 
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in the sole discretion Of the district 
director. 


Id., 508 F.2@ at 1030. 
These similar IO manual Sections, referred to above, I think are 
little more than guidelines for the operation of the Immigration 
and Naturalization Service and createc no legal rights directly 
for plaintiffs. Cf. Yan wo Cheng v. Rinaldi, supra, 389 F. Supp. 
at 588-589. 

The Immigration and Naturalization Service must have the 
ability and flexibility to liberalize or constrict its policies, 
as it often has done. See Fan Wak Keung ‘v. Immigration and Natural- 
igation Service, 434 P28 SOL, 306 (24 cic. L970). In such Matters, 
the district directors must have guidelines and such regulations 
merely give direction for the exercise of discretions within national 
bolicy. See Dimaren v. Immigration and Naturalization Service, supra, 
3968 F. Supp. at 555. 

It is my judgment, therefore, that there is little likelihood 
of success of plaintiffs showing that jurisdiction exists in this 
Court’ to adjudicate either of their claims or that there is suffi- 
cient merit even if the Claims were reached. 

My findings of fact and conclusions of law under Fed. Rk. Civ, 
Pro. 52(a) are contained herein. The motion for a preliminary in- 
junction is hereby denied and dismissed. Due to the consequences 
that will result, a Stay of this order is hereby granted and shall 
expire at 2:00 p.m. on October 28, 1976, to allow Plaintiffs suf- 
ficient time to file a notice of appeal and apply for further Stay 
Of this order, i£€ they are so advised, in the Court of Appeals, 
Second Circuit, pursuant to Fed. R. App. Pro. 8{a). 

It is so Ordered. 

Dated: October 21, 1976 


Albz » New York 
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